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1. The charges against SARU and the named individisaunder Regulations 17 and
20 are dismissed.

2. The charges against SARU under Regulation 18.teaproved. We impose a
sanction of £10,000 sterling.

3. The charges against the named individuals undéegulation 11 are proved.
Each of the named individuals is fined £200 sterlm




Opening

[1] In this matter the South African Rugby Union, ahé warious named individuals,

have been represented by no fewer than five lawy&he written material, both factual and

legal, extends to two over-filled Eastlight folderé&s well, various photographic material

and video clips have been made available. Mudhisffocuses on Rule 10.4(j); the efficacy
of that Rule; its interpretation by referees anscilinary personnel; and its inconsistency
with other Rules. In the light of that focus itimportant to state at the outset what this
hearing is not about. It is not about a considenabf Rule 10.4(j); it is not about whether

such Rule is workable; it is not about whether sRcife has been consistently and properly
applied by officials; it is not about its relatidmg, inconsistent or otherwise, with other

Rules. This hearing is focused on the actions tdkethe various named individuals and
whether such actions constitute a breach of thaiRagns as alleged by the IRB. It is also
about whether the SARU have breached its obligationcontrol its members and players;
whether it can be vicariously liable for the actoof others; the extent of its corporate
knowledge; and the steps that it took in the lgfthat knowledge.

Background

[2] In May, June and July of this year the British dnsh Lions rugby team toured the
Republic of South Africa. This was pursuant tolaternational Rugby Board (IRB) Tours
Agreement entered between the South African RugbyiJ(SARU) and the British and
Irish Lions (the Lions), dated 6 June 2009.

[3] At the conclusion of the second test match betwinensides played at Loftus
Versfeld Park, Pretoria, on 27 June, the Springbok (and number 4) Mr Bakkies Botha
was cited for an alleged breach of law 10.4(j).lldwang a hearing on 28 June 2009, the
judicial officer upheld the citing and imposed aotweek suspension on Mr Botha. Mr
Botha appealed, and the judicial officer’'s decisieas upheld. The decision of the Appeal
Committee was notified to the player and the SARlJoo about 2 July 2009, with reasons
being given by the Committee in written form onJLOy 2009.

[4] It is apparent that the rest of the Springbok tetéua,coaching and support staff were
all highly aggrieved by the citing of Mr Botha, thgholding of that citing, his suspension
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and the rejection of the appeal. As a group theterdhined to take a stand (to put it at its
most neutral at this juncture) to support theimeaate. This stand took the form of the
players wearing armbands bearing the words “JusticJustice 4”. One player had this on
his headgear. The players placed the armbandssitign before taking the field for the

third test match which took place at Coca Cola Pédwkannesburg on Saturday 4 July.

[5] At some time on that day there was posted on théghSAfrican Rugby Union’s
official website a statement stating why such actias taken.

[6] The actions taken by the players and coaching atadf associated officials led the

IRB to issue the charges that we are hearing. tdehathe charges in full to this decision as:

Appendix A — against the South African Rugby Union
Appendix B — against the specific named players

Appendix C — in relation to the coach and assodiataff.

[7] We annex at Appendices D and E lists of the plagadsother personnel charged.

[8] Initially the IRB sought a hearing date of Mondd&yZuly. The Chairman convened a
directions conference and was satisfied that alibwmsufficient time for the SARU and the
named individuals to properly prepare a defendldéocharge. Accordingly, the matter was
set down for hearing on 10 August. A further aggdion by the SARU and the named

individuals for a further adjournment was refused.

[9] At the request of the parties the Chairman convemedimber of other directions
conferences to deal with matters of logisticsn§liof documents and other practical issues
that arose. One of the final ones of these relte¢de evidence of the South African coach,
Mr de Villiers. Through Counsel, he applied toaivis evidence through an interpreter in
his native language, Afrikaans. It was put to Galrthat in his various media interviews,
Mr de Villiers seemed to have a more than adedkrade/ledge of English. Notwithstanding
that, the application was pursued. In the intesésinsuring that no allegation could be made
about unfairness in the course of the hearingCtirrman granted Mr de Villiers the right to

give his evidence and cross-examinatiomfrikaans through an interpreter. In the evehg t



Afrikaans interpreter arranged by the South Afrcanoved inadequate. With the consent of the

Committee, senior counsel, Mr Heunis, assisted.

[10] The various Minutes issued by the Chairmae contained in the written material

collated for this hearing.

The evidence

[11] The IRB relies on the test match imagery to shaat tine named individuals wore the
endorsed armbands and headgear as alleged. Nwmsrseiggested that they did not wear the
armbands or the headgear, or that the words congalaif did not appear on the armbands or

headgear.

[12] On behalf of the SARU and the named individual$§ida¥its have been filed by
Mr Andrew Colguhoun, who was the Strategic Commatiinis Manager for the South
African Rugby Union; Mr Peter de Villiers, the Cbaof the South African team;
Mr Christoffel Ferreira, the Manager Legal Affaicg the South African Rugby Union;
Mr Oregan Percival Hoskins, the President of thestSoAfrican Rugby Union; Petrus
Johannes Heymans, the Chief Executive Officer & 8outh African Rugby Players
Association; Andrew William Nicko Marinos, the Aog Managing Director of SA Rugby
(Pty) Limited; and John William Smit, the Captaitloe South African Rugby Team.

[13] This evidence is said to support the grounds oémted put forward on behalf of the
Union and the named individuals. We will turn tms$e defences in more detail in due
course, but briefly, it is argued that this Comeetthas no jurisdiction to hear the charges;
that the individuals’ rights of freedom of expr@ssoutweigh any obligations under the IRB
Rules and Regulations; and in any event, this wasanform of protest or criticism but

merely a gesture of support for their banned teaatem

[14] As we have said, it is apparent from the affidattist Mr Botha's team-mates, the
coaching and management team and all others rdlgviamolved in the administration of
South African rugby were highly aggrieved by theing of Mr Botha, his ultimate

suspension for two games, and the outcome of lHaagessful appeal. It is clear in the case



of the named players that they took part in a mgetihere it was determined and agreed by
all present that some action should be taken.mdlely it was agreed that the action should
take the form of the players wearing armbands dutire playing of the third test. It is
equally apparent that the players approached pemauthority in the administration, and
that the President of the SARU, the Acting Manadghgector of SA Rugby (Pty) Limited
and the team coach were all aware of the interttomear armbands. Indeed, it is fair to say
that these people gave such a course of action bfegsing without making any further

inquiries, or without turning their minds to thensequences of such action.

[15] On the evening of 3 July the coach, support stadft@am management had a dinner
together. There the decision was taken that tlpmseons would also wear armbands.
According to Mr Smit's affidavit, the decision tndorse words on the armbands, and
headband was made at one of the meetings thatptlagle in the days before the game.
Mr Smit states that this was because armbands were in a previous year that was not
endorsed with any words, which led to confusiorccdrdingly, the armbands were endorsed
with the word “Justice”, or “Justice 4”, the “4” peesenting Mr Botha's jersey number.

Quite clearly, the team management, coach and atiygport staff present in the dressing
room would have been aware of these endorsemétdsiever, there is nothing to suggest
that the other officials of the SARU involved inighsaga were told of this intention to

endorse the armbands. But it is apparent fromathéavit of Mr Merinos that he observed

on a television monitor in the President’'s box wwds on the armbands. The exact timing
of that is unclear, but it certainly did not leamnhto take any action. He said this was

because the changing room is sacrosanct beforme.ga

[16] There is also evidence of a statement appearirtpeoSARU's official website. The
IRB rely on that to show that the SARU were awarduil of the players’ intention. That

notice reads:

The Springbok players playing in the final Testtlod Castle South Africa 2009
Lions Series against the British & Irish Lions awtiom are members of the
South African Rugby Players Association (SARPA) wiéar white arm bands in
solidarity with Springbok lock Bakkies Botha aftas two week suspension and
unsuccessful appeal against transgressing Law (f)0b4 dangerously charging
into a ruck without binding on a player.



The Springbok players all feel for Bakkies as h#é miss this memorable final
Test against the British & Irish Lions. As a sigh smlidarity the Springbok
players have decided to wear white arm bands duhied est match. At the same
time the players want to send a clear messagéhéatequire the IRB to have an
urgent and serious relook at Law 10.4 (j),” sayt Pieymans, CEO of SARPA.

Despite comprehensive submissions by the attorotygafor Bakkies Botha and
SARPA, where a very important point of principlesageveloped as to the proper
application of this Law, and in particular whenlayer lawfully binds or attempts
to bind for the purpose of this Law, the appeal naissuccessful.

Over an extended period of time numerous othergptaliave charged into rucks
without binding but were either not penalised dtoalreceived only a penalty.
Bakkies hit a ruck just before this one in quesiiom similar style and was not
penalised. Coaches are coaching players to hisruckhis manner and therefore
this is a major cause of apprehension,” continuegtans.

This inconsistency has upset the players and tleydry strongly that they must
take a firm stance and show their unhappiness th@happlication of the relevant
law.

Rugby as a spectacle will lose its excitement gykal if the best players in the
world are not sure how the laws will be applied dhdt their participation in
world class rugby could be affected by the actiohgudicial officers,” says
Heymans.

We will be consulting with our legal team next weekconsider all our legal
options available to assist Bakkies Botha and pi®viim with a sense of justice
as he has suffered significantly due to this susiperl’ concludes Heymans.

[17]  Mr Colquhoun, the Strategic Communications Mandgethe South African Rugby
Union, explains how that got on the site. He wagssed 30 minutes before the match that
the team intended to wear armbands to expressasitfidor Mr Botha. He spoke to the PR
Manager for the team, who confirmed this but, Hegals, did not tell him of any legends
appearing on the armbands. He was concerned &t ithe issue with the team manager,
and stressed to him that it would need to be mé&e at the post-match conference that the
purpose of wearing the armbands was a gestureppiosufor Mr Botha and not a protest

against the action taken against him.

[18] Mr Colguhoun then details attending the post-matelss conference at around 17:40
where Mr Smit told the conference the purpose o&nmg the armbands was to show
solidarity with Mr Botha, and a media statementhat effect was on the South African

Rugby Players Association website.



[19] In response to follow-up questions both Mr Smit avid de Villiers (the coach)
referred questioners to the statement on that weeb®r Colguhoun then discovered this had
been authored by the CEO of the South African Ruglayers Association (“SARPA”) and
issued as a press release at 14:21 that afternbtmColquhoun asked Mr Borchardt, an
employee in his department, to obtain a copy ofstaeement referred to. It was printed as a
hard copy and distributed to the assembled prebs. Mr Colquhoun’s knowledge Mr
Borchardt then cut and pasted that statement ir8oudh African Rugby template which he
distributed by email according to a media list. eQof the recipients, Supersport, the body
responsible for the maintenance of the SA Rugbysitebautomatically posted it on the
SARU website. He says that was posted to the weesabout 18:14 on 4 July.

The grounds of defence

[20] The first ground advanced is that this committezkdajurisdiction. In the written

submissions the SARU and the named individualseatigat the matter is totally governed by
the tour agreement between the SARU and the Lemd,that a proper construction of that
agreement precludes the IRB bringing these chagdghis committee being constituted to
hear them. In oral submissions Mr Heunis arguedntiatter on a somewhat different basis.

This could fairly be described as a “constitutioagument”.

[21] Secondly, the SARU and the named individuals seelshiow that none of the
defendants can be deemed guilty of the infractalleged. It is said that the motive that led
to the wearing of the armbands was not in oppositm or defiance of, the procedure
adopted in Mr Botha’s case, but was directed atl8w(j) and the citing of Mr Botha. It is
said that the conduct was not intended to bringgtimae into disrepute. It is further argued
that Regulation 11 deals with promotional appanak no application, and that the relevant
provisions of the code would be invalid and unecdable if they were as broad as the IRB
contends. Finally, it was argued that the weadhthe endorsed armbands was an exercise
of the second and third respondents’ rights of &gpression, guaranteed by the English
Human Rights Act 1998.

[22] Finally, in accordance with the directions givenisiargued that if the opposition to

the charges fails, any sanction should be lenient.



Discussion

[23] Interms of the Regulations, the matter is govetme&nglish law.

[24] Because of the way in which the argument unfolded] the nature of it, it is
necessary to consider the Bye-Laws and Regulatmm@smore general way. Under Bye-

Law 1:

Regulations means Regulations Relating to the Game and GeRaglilations
binding on all Unions and Associations and whiclkiehalready been passed by
the Council or which may hereafter be passed byCencil under the powers
herein contained.

Council means the Board’s Council which comprises reprasiests of Unions
and Associations appointed as provided in the Byed_and who comprise the
committee that has the ultimate and supreme ldiyislauthority in respect of the
affairs of the Board.

[25] Bye-Law 3(b) states that it is an objective andcfiom of the IRB to frame and
interpret the Bye-Laws, the Regulations and thed afithe Game.

[26] Bye-Law 4(b) empowers the Council as and when é@nte necessary to frame and

adopt Regulations which shall be binding on alldshsi and their constituent bodies.

[27] Bye-Law 7 makes Membership of the IRB by Unions #&ssociations a binding
agreement that requires Unions and Associatiorbite by the Bye-Laws, Regulations and
Laws of the Game and to accept and enforce alt#dugsions of the IRB, Council and the

Executive Committee (in other words, a contractakdtionship).

[28] Bye-Law 9.4(h) empowers the IRB Council to consided approve as appropriate
any amendment or alterations to the Bye-Laws, thguRitions and the Laws of the Game.
The procedure for alterations to such Bye-Laws,uRdpns and Laws are contained in Bye-
Laws 9.9 and 9.10.

[29] Bye-Law 9.13 creates three standing committees|udimty The Regulations
Committee whose obligations are set out in Regaia.2. Amongst other things, that

Regulation provides a route for the expressionrigivgnces with the Regulations.



[30] Regulation 2.1 states that Unions or Associatiorsdeemed to have full knowledge
of the content of the Regulations, and imposes ooh$ or Associations an obligation to
ensure that all of its members are aware of thagef the Regulations and the obligation to

comply with the same.

[31] Regulations 15 and 16 deal with Tours and Tour Agrents, and an approved form

of Tour Agreement is annexed as a schedule to ¢geilRtions.

[32] Regulation 17 deals with the illegal/foul play amisconduct. Regulation 18 deals

with disciplinary and judicial matters. Regulati®® sets out a Code of Conduct.

[33] It is clear that the Regulations are binding onlalions and their members. It has
not been suggested that the named individualsisnciise are not members of the SARU.
Clearly they are. It is also our view that givee hature of the Regulations they must also be
binding on the IRB and its personnel. Again, it Imot been suggested otherwise. We read
Regulations 17 and 20 as a Code dealing with illagd/or foul play and misconduct. The
power of the various disciplinary personnel andecghnamed within the Regulations must

therefore derive directly from the Regulations tkeines.

[34] In this case we are also satisfied that the Reguktmust be interpreted strictly
given the consequences of breach. The consequehsesh breach are made self-evident
by the fact that the IRB, when they addressed ugemralty, sought fines of £10,000 sterling
against all the named individuals, and a fine tarbposed on the SARU equal to the total
sum of the fines imposed on the individuals. Sdingtin excess of half a million pounds
sterling. As well, the IRB sought suspension otla named individuals from patrticipation
in the 2011 Rugby World Cup, such suspension tsuspended provided there were no
further actions of misconduct by the named indigidurom the date of the decision until the
World Cup.

[35] In accordance with the Regulations, factual mattees to be determined on the

balance of probabilities.



The Tours Agreement

[36] The South African position is that, pursuant to iation 17.1.2, there is power to
modify Regulation 17. In this case it is arguedt titne effect of the Tours Agreement was to
modify Regulation 17, and it can only be appliedtsnmodified form. They referred to the
evidence of Mr Gresson that this tour was under jthisdiction of the IRB, and his
acceptance that it was possible in such agreenentsdify Regulation 17.

[37] We are not sure that the intention of the draftdrthe Regulations was to include
international tours such as this under 17.1.2. adtept it can be read in that manner and, in
the light of Mr Gresson’s concession, are contentpfesent purposes to accept that a tour

agreement can amend Regulation 17.

[38] However, we consider this argument untenable. t#thighest point the evidence
only establishes that in general terms the variRis personnel would expect there to be an
agreement in place, and some were aware of théerges but not the detail, of such an
agreement. The evidence fails to establish thBtpBrsonnel were aware of the detail of the
agreement, or that the IRB was a party to suclgegeaent or consented to any amendments

to Regulation 17 contained in it.

[39] In any event, we consider there is a complete ansveamtained within the

Regulations themselves. Regulation 1.4 reads:

In the event of any inconsistency between the Cidantours Agreement and
these Regulations, these Regulations shall prevail.

[40] So it can be seen that Regulation 17 prevailsHat teason and for reasons given

earlier. The charges must be considered in tin di§Regulation 17.

[41] We would add that we would consider it sensibl¢hd Regulations required tour

agreements to be submitted to, and approved byRtBe
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Regulation 17

[42] Mr Gresson, in his evidence, usefully describedut the pilot IRB Judicial

Appointment Scheme for Disciplinary Personnel. sTapplies to matches between Tier 1
Unions. Because the Lions are an amalgamatiorowf ¢ountries, they are not a Tier 1
Union. But it is clear from the evidence in thase that the pilot IRB Judicial Appointment
Scheme applied to this tour with the consent of SB&kU and the Lions. That is a merit-

based system.

[43] Before we go on we should say something about ¥igerece of Mr Marinos, who
said the appointments were based not on merithéutrality. In this regard we accept the
evidence of Mr Gresson. That is, that the pildtesne requires the appointment of the best
possible personnel on merit to be appointed, bwayd subject to questions of neutrality. If
neutrality was ignored in such appointments corepletthe system would clearly be
unworkable. We also accept Mr Gresson’s explanatiahis case that the potential pool of
appointees was significantly reduced because ofatitethat the Lions were made up of all
four home unions, and some other personnel wer@ailable because of professional
commitments. In any event, given Mr Gresson’'s dpson of the experience of the

personnel appointed, we reject Mr Marinos’ critisisf those personnel.

[44] In this case it is clear, in accordance with Rejuta18.2.1, the appointments
pursuant to the pilot scheme were made by the @aairof the Judicial Committee in
consultation with the Chairman of the IRB. Thatamein terms of 17.2.4:

Where appropriate in Regulation 17, where the IR&e&s such appointment,
references to Host Union appointment should be agadrdingly.

[45] It was these words that effectively gave rise toalguments presented by counsel on
each side of this dispute in their approach to Regun 17.22, under which Mr Miller (the
CEO of the IRB) purported to appoint himself ansh@prthese charges. 17.22 reads:

17.22 The Role of the Host Union in Misconduct Maérs

17.22.1 The Host Union shall nominate a Design&iestiplinary Official who
shall, subject to Regulation 17.23, be entitled uodertake such
investigations as he may consider necessary igidénts that constitute
or may be capable of constituting Misconduct on plaet of Players
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and/or Persons. The Designated Disciplinary Offisteall be entitled to

appoint a nominee(s) to undertake such investigahlm person who is a
member or a full time paid employee of the Hostdsinor other affiliated

organisation responsible for the management oéeitam participating
in a Match shall be eligible for appointment as tBesignated

Disciplinary Official, or his nominee(s).

[46] Ms Ahern effectively argued that Mr Miller was emyered to appoint himself as a
Designated Disciplinary Officer (DDO) pursuant tedrlation 17.22 and thereafter to carry
out any investigation as the DDO in relation to #ikeged misconduct. She said this is

required by reading “IRB” for the words “Host Unioin that Regulation.

[47] She further submitted that the citing officer wasfticted because he was the one
who had cited Mr Botha, and it was not appropriate him to act as a DDO for these
purposes. She further argued that it would benattie if the IRB, as the governing body of
the sport, could not take disciplinary action agtiplayers in person who contravene its
rules. She submitted it would mean that personfdcact with impunity in contravention of

Regulations without fear of censure.

[48] Mr Heunis, however, argued that the Regulationsiired strict interpretation. He

went through the Regulations in detail and submhittext in Regulation 17.7, “IRB” should

be read for “Host Union”, and it was the IRB thadhthe obligation to appoint the

disciplinary bodies and personnel pursuant to BRequlation. He submitted that the IRB
failed to nominate a DDO, and pointed to Mr Gressa@vidence that the IRB was not
responsible for appointing DDOs. He said that Mes3on’s evidence was wrong in the light
of his interpretation. Accordingly, he submitted, DDO was properly appointed.

[49] He further argued that the CEO did not have powdreicome involved in matters of
misconduct until the initial procedures set outRBgulation 17.23 had taken place and the

situation arose that is envisaged in Regulatio@3.3.

[50] He submitted that under Regulation 17.22.1 the ¢&Bld not appoint a person as a
DDO who was a member or full-time paid employe¢hefIRB, pursuant to the last sentence

of that Regulation.
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[51] Itis clear from Regulation 17.3.1 that Regulatiohis designed to set out procedures
for dealing with disciplinary matters which includets of misconduct that may have been
committed by a Union, Player or Person. That miowni confirms in our view that

Regulation 17 is a Code.

[52] We reject Mr Heunis’s submission that it is thepassibility of the IRB to appoint a
DDO pursuant to Regulation 17.7.1(c)(vi). In oiew Mr Gresson properly pointed out that
it is not the role of the IRB to appoint DDOs. Higdence is clearly correct. Unfortunately,
to the best of our recollection, neither counstdmred us to Regulation 17.7.3. We consider
this makes the position perfectly clear. It alsemdnstrates that the drafters of the
Regulations had in mind the various roles of distgpy personnel and distinguished
between Citing Commissioners, Disciplinary Comneitter Judicial Officers and DDOs.

That Regulation reads:

17.7.3 Where IRB appointments are made under thet pRB judicial
appointment scheme referred to in Regulation 17.@ctwithstanding
Regulation 17.7.1 and 17.7.2, the IRB shall deteenthe person(s) to be
appointed and make the appointment of the indep#ndgiting
Commissioner, Judicial Officer or Disciplinary Contie Chairman (as
the case may be) and Appeal Officer or Appeal CdtemiChairman (as
the case may be) for the Match concerned. The ERBot required, in
making such appointments, to seek the agreementhef Unions
participating in the Match.

[53] This shows that the drafters of the Regulations gi@én consideration as to the
respective obligations of the IRB and the Host Wmghere the merit-based pilot scheme
applies. The Regulations specifically exclude Ei@Os from being appointed by the IRB.
This makes it clear that this remains the respditgibf the Host Union. It is equally clear

from the evidence that in this case the SARU faiitedppoint a DDO.

[54] Nor do we accept Mr Heunis’s interpretation of 1¥(@)(vi). He argued that the last
sentence means that in the absence of the HostnUsmppointing a DDO, the Citing
Commissioner, or the Citing Commissioner Liaisorfi€@f, automatically becomes the
DDO. Frankly, the last sentence simply does ngttsat. All it states is that the DDO role
may be undertaken by the Citing Commissioner oiGhiemg Commissioner Liaison Officer.
That would only be so where the Host Union appairggher of those persons to the role.
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The sentence does not allow for some sort of eicioffappointment of either of those
persons in the absence of specific appointmenter@stingly, although irrelevant for present
purposes, the prohibition contained in the lasttesse of 17.22.1 does not appear in
17.7.1(c)(vi).)

[55] It also follows from the provisions of 17.7.3 thate cannot read “IRB” for “Host
Union” in 17.7.1(c)(vi).

[56] We turn to Regulations 17.22 and 17.23.

[57] The portion dealing with misconduct is silent as ttee role of the IRB in

appointments of a DDO. However, given Mr Gressoeisdence and the effect of
Regulation 17.7.3, we are satisfied it is not appete to simply read “IRB” for “Host

Union” in 17.22.1. As we have demonstrated, urttier IRB Pilot Judicial Appointment

scheme it is not the responsibility of the IRB fgpaint DDOs. It would be inconsistent if
that was so under 17.7, but not so under 17.22ndiwat both deal with misconduct. In our
view, it is clearly the role of the Host Union tominate a DDO pursuant to 17.22. In any
event, the final sentence of 17.22.1 would preclideCEO or other employee of the IRB
from being appointed as the DDO. As we noted earthe power of the CEO (or his
nominee) derives from the Regulations. The Regulatdo not empower him to simply

nominate himself pursuant to 17.22.1.

[58] Ms Ahern argued that this would be untenable. iBaannot be said that the failure
of a Host Union to act in accordance with 17.22,amly other Regulation, has been
overlooked by the drafters of the Rules. It istgq@ipparent that the CEO, and the IRB, can
deal with such situations pursuant to 17.2.3 o4.48. So it is not untenable. In this case the
IRB has not sought to argue or bring charges putdoahose two Regulations. Further, we
were not referred to any general overarching promisn the Regulations that would

empower the CEO to act.

[59] Regulation 17.23 lays down the procedures requwbere there is said to be
misconduct. Again, it is in the form of a Code wlhrequires the DDO to advise the CEO

where he believes acts or acts of misconduct mag haen committed by a Union. There is
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then the ability to refer misconduct to a Host asihg Union. Regulation 17.23.5 then
reads:

The Designated Disciplinary Official shall notifiyet CEO, or his designee, of any
Misconduct matters and/or act or acts which maysttute Misconduct and
confirm (a) whether the Designated Disciplinary i©& proposes to refer the
matter to a visiting Union and, if so, the reastorsthe referral or (b) that it is
proposed that the matter be handled by the HosbrnDn receipt of this
notification, the CEO, or his designee, may deteanhat the case should not be
referred and/or should be handled by the Boarso lfor in the event of a referral
further to 17.23.3 above, then the Board will adwise visiting Union and Host
Union accordingly from which point the Board wilike responsibility for the
investigation and general conduct of the mattefolfowing further investigation
or otherwise, the CEO of the Board (or his desiyméect to bring a Misconduct
complaint, then the matter shall be referred to iaciplinary Committee or
Judicial Officer (as the case may be) for consititema The Union, Player or
Person concerned shall be notified in accordantle Regulation 17.23.9, with
the CEO or his designee fulfilling the role of thesignated Disciplinary Official.
The provisions of Regulations 17.23.11 to 17.23hAll apply to proceedings
brought further to this Regulation 17.23.5, witk tBEO or his designee fulfilling
the role of the Designated Disciplinary Officialrsecessary.

[60] It can be seen from the Regulation that the CE@i®mominee has power to act
under 17.23.3, or in certain circumstances unde23l%. In relation to the latter, we have
given earnest consideration to the use of the t&fnfollowing further investigationor
otherwise [our emphasis] to determine whether this is wes®ugh to empower the CEO to
bring the charges in this particular case. Givext these Regulations are a Code and require
strict interpretation, we think not. The powerdo act is dependent upon the procedures
contained in the earlier part of 17.23.5 being agith¢o.

[61] A similar argument pertains to 17.23.3. The pofeerthe CEO to act is where he
receives from the DDO a report in writing that #hes reason to believe the act or acts of
misconduct may have been committed by a Union. datin, that is dependent on such a
report from the DDO. It goes back to 17.22.1, #relappointment of a DDO. In this case,
for the reasons given, we are satisfied that th® @Enot empowered by the Regulations to
simply make himself the DDO. In the absence ofpac#ic power to this effect, the

Regulation cannot be so read.

15



[62] As we have already said, this does not create titenable or unjust situation
contended for by Ms Ahern, because there are theifgpRegulations we have referred to in

para [58] above.

[63] However, although this is a matter for the IRB, eamsider this to be a significant
omission in the Rules. It cannot be seen as anéa@iven that drafters, as we have
demonstrated, appear to have turned their mindsifgladly to the appointments of DDOs
and the effect of Unions not meeting their obligas. There will obviously be situations
where — for reasons of urgency, or in the lightioEumstances such as pertained here, or
where Regulation 17.2.3 or 18.4.4 are inappropratbe CEO or the Council should be
empowered to appoint a DDO. Regrettably, we haveladed that the Regulations in their
present form do not allow for this. From the Coitted’s point of view we consider an
amendment to the Regulations to deal with thisatitn would be highly appropriate. While
we do not like such a legalistic approach in thetext of sporting bodies, we are satisfied

the Regulatory scheme allows us no other approach.

[64] Regulation 17.21.2 imports into the procedures urRiegulation 17 the Code of
Conduct under Regulation 20. It follows that befoharges can be laid under Regulation 20,
the initial procedures for misconduct must be foka, whether for breaches of Regulations
contained within Regulation 17, or those underGoee of Conduct, Regulation 20. This is
dependent on the proper appointment of a DDO puatsteaRegulation 17.22, and we are

regrettably driven to the conclusion that this hasoccurred here.

[65] It follows from this that the charges relating teediches of Regulation 17.21.1,
Regulation 20.21 and Regulation 20.16 against #hBlS and the named individuals must
fail for want of jurisdiction. There was no power the IRB to bring these charges in the
manner it has done here. Certainly it appearstti@iCEO could have utilised Regulation
17.2.3 or Regulation 18.4.4 in the circumstancethisf case. He did not do so. We are
conscious that Regulation 18.5.1 allows this Consmito deal with procedural matters as it
considers appropriate. We have considered whetberould, or should, amend the charges
so that they are under those Regulations as we pawer to do pursuant to Regulation
17.18.10. We do not consider that appropriatee Bality is that the IRB in the course of
the hearing did not seek any such amendment, atetndeed to insist that it had an
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authority which we are satisfied is not forthcomingder the Regulations. The fact that such
a power ought to be available to the CEO does towaus to effectively re-draft the
Regulations, and we would consider it inappropriatesuch circumstances to amend the
charges. In any event such amendment would cajstiae in the context of this hearing as
the SARU and named individuals would face vastffedent charges, with different relevant

considerations that they were clearly not in atpmsito meet.

[66] The named individuals should not consider this Itesu vindication of their

behaviour. We have reached this conclusion onnegessarily strict interpretation of the
Regulations. We say it is not a vindication beeaois our view of the merits of the matter
the individuals have committed acts of miscondudie playing arena is no place for protest,

even if it is limited, as claimed here, with a laiMhe game and its interpretation.

[67] However, in our view the matter goes much furthéile consider the evidence

suggesting this was merely a protest against thvedfathe game is disingenuous in the
extreme. In our view, Ms Ahern submitted propettivat there are a number of proper
channels available to the South African playergpsut staff, SAPRA and the SARU to

utilise to resolve their concerns with the law. tBve do not accept this was simply an
expression of their frustration with the law andadtempt to get the IRB to act in relation to
it. We consider it was clearly a protest agaihetdisciplinary processes that led to Mr Botha
being suspended for two weeks. It was not, as Bluris submitted, simply a complaint as

to outcome.

[68] There is evidence to support our view in relationthis. Mr de Villiers, in his
evidence, said “If we thought the appeal decisi@s yustified we would not have taken any
action.” The press release that effectively accamga this protest action also speaks for
itself. In it, it states that the wearing of thaite armbands was in solidarity with Mr Botha
after his two-week suspension and unsuccessfulahppedid go on to say that the players
wished to send a clear message to the IRB to Uygéouk at 10.4(j), but one may ask
rhetorically ‘Why was there any show of solidanigquired unless the players believed that

Mr Botha's treatment was unjustified?’
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[69] Then there was the decision to write the words tide’s or “Justice 4” on the
armbands and on headgear. The Shorter OxforddDaty defines “Justice” as “the property
of being (morally) just or righteous; the principté just dealing; just dealing; integrity,
rectitude.” We are satisfied on the balance obphilities that the wearing of the armbands
and the words on them was a plain statement thdteneghe law nor the process adopted
gave justice to Mr Botha. It clearly amounted toasculated and well-publicised criticism of
the manner in which the disciplinary personnel lagd handled Mr Botha's case. We have
no doubt that any viewer would have taken fromdhabands exactly what we have. The
affidavits filed from Lions personnel confirm ourew and confirm also that the action
brought the game into disrepute, criticised theigjatl process and was misconduct. It
follows that on the merits we would have found tmarges against the named individuals

proved.

[70] In this context we would not have upheld the HurRaghts Act argument that the
right of freedom of expression entitled the namedividuals to take the action they did.
Notwithstanding the able argument of Mr Heunis &rdOsborne, we do not consider the
Act applies. The Regulations are governed by Bhglaw. There has been considerable
academic debate where views have been expresseladtias such as the IRB should be
subject to the Human Rights Act, and susceptiblpidicial review. In other jurisdictions
apart from England this may well be so, and we Isme sympathy for the views advanced
by Mr Osborne. But the reality is that there is Eroglish authority that concludes that a
sporting body such as the IRB, governed by contraitt its members, is a public body in
terms of the Act. Nor do we think there is scapeely on Section 12. So we do not consider

there is any defence available on the basis ofagii@ed rights of freedom of expression.

[71] We also would have considered such misconduct &ekieus. We would have been
disinclined to impose fines of the level requedigdhe IRB. But for the charges under these
Regulations we would have imposed a substantial din the Union and the Coach. We
consider the Coach’s obligation is wider than thahis players. He has an obligation to his
Union, and to the game, to ensure that the acidribe players under his control do not

amount to misconduct or bring the game into distepu
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[72] The Committee recognised that Mr Smit, as Cap&onght advice, and effectively
gained approval for his actions. As we will tuonii the charge under Regulation 18, we are
surprised that the relevant officials within Soutfrican Rugby tacitly approved of this
protest action and failed to make any further iriggias to the extent of it. It is clear that
none of those officials, nor the Coach and playleothered to turn their mind to the impact
of their actions on the wider game and whetheraabhed any of the Regulations. Mr Smit
candidly acknowledged that he would not have takés action had he been aware of the
furore it would cause. In answer to a questiomfidr Eales he also stated that if the Union
had not approved of the action, the team wouldchawt taken it. Notwithstanding that, all of
the members of the team and the support staff eeendd to be aware of the contents of the
Regulations. Mature thought required a considered of the Regulations and the effect of
the actions that were taken. Rather than suclpproach, the named individuals determined
to take the opportunity of a widely publicised amelwed match to make a protest against the
suspension, and the processes that led to suchrsisp, of their team-mate, Mr Botha. As
well, this showed a serious lack of respect andgiclemation for their opponents. Outside of
the hearing itself, and noticeably even then noalywitnesses, there has been no formal
apology, acknowledgement, contrition or clarificatifrom either the players or the SARU

themselves.

[73] In such circumstances, two of the Committee wdlde been of a mind to impose a
substantial fine on the Captain. One member oiGbemittee would have imposed a fine
on all of the players. Two members would not. Tmwmnmittee were unanimous that if the
charges had been proved, the suspension soughe BRB from the 2011 WRC would have

been granted, although suspended, as suggestée, atnsence of further acts of misconduct.
We also considered that the fact no action wasntakleen armbands were worn previously

was a minor mitigating factor.

Regulation 18.1

[74] That leads us to the additional charge againsEfiRU pursuant to Regulation 18.1.

This reads:
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18.1.1 A Union or Association shall be subjectdoction by a Judicial Officer
or Judicial Committee if it is found to have breadhthe Bye-Laws or
Regulations or to have:

(a) brought the Board or the Game or any Persandisrepute;

(b) engaged in conduct, behaviour or practice(stivimay be
prejudicial to the interests of the Board or of G&me;

(c) disclosed any confidential information obtairktbugh connection
with the Game; or

(d) breached the Code of Conduct.

(We note, for the sake of completeness, that nogelsawere brought against the named

individuals pursuant to Regulation 18.1.2)

[75] We read Regulation 18 as a stand alone Regulat@learly, for the reasons given
earlier, the breach of the Code of Conduct canmotsbstained, because the necessary
procedures were not correctly followed. However,rélation to the SARU we express
disappointment with the advice and leadership shdwnthe players by the various
management personnel involved. As we have notedjas apparent that the Captain,
Mr Smit, took steps to seek approval of the actirey took, albeit without making it plain
that the armbands would bear legends. Effectitiedyresponse of the SARU, the Acting
Managing Director of SA Pty (Ltd), and the Coaclrevid support the actions of the players
and give their approval to it. As a number of wises said, hindsight can be clever and
cruel. But this was a highly unusual action whool and mature heads should have
counselled against. We consider that the playere wntitled to such advice from all those
involved in the management structure. We are fgatighat the Union, as well as being
properly vicariously liable, bears responsibilitgclause of their knowledge of what was to
occur and their failure to do anything about itve& without the legends, the management
structure should have advised Mr Smit that protestshe playing arena was unacceptable
and may well breach various IRB Regulations. Inwew the Union are subject to sanction
because they allowed the game and the IRB to beghtonto disrepute by not only by
failing to attempt to prevent this protest, butapproving of it and effectively consenting to
it. It was also conduct which was prejudicialhe best interests of the IRB and of the game.
It is apparent that the responsible officials ardspnnel allowed their own personal view of
what occurred to Mr Botha to stand in the way okim@ a proper objective assessment of
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the actions the players wished to undertake, aptbapd of it. We find this amended charge
against the SARU proved. Indeed, no oral submssiwere made in relation to this
Regulation by counsel for the SARU.

[76] As to sanction for the breach, we consider it prapat a fine be imposed on the
SARU. We have already said, even if the more suilbtise charges had been established,
that we would not have been minded to impose a dinthe magnitude contended for by
counsel for the IRB. We also bear in mind the SAR&E unaware of the endorsement on
the armbands until close to kick off. But considgrthe matter overall we are satisfied that
this protest occurred because the SARU failed epgnly consider the consequences of the
players’ action. In reality, it could easily haweeen nipped in the bud. In those

circumstances we consider it appropriate to im@oee of £10,000 sterling.

Regulation 11

[77] That leaves the charges against the named indigidoarsuant to Regulation 11.5.3.

That Regulation reads:

Save for the emblems or marks of Unions... and asraike expressly provided
in this Regulation 11, no form of emblem, mark, eamr other form of
commercial and/or promotional association may lspldiyed on any item worn,
used, placed or carried onto the playing encloghet is not referred to in
Table 1.

[78] We put to Ms Ahern whether or not the Union wisbegursue this charge, and she
advised that if the other charges against the nantdduals failed, she did wish to pursue
it. Mr Heunis in response argued that this wasnooe than a desperate attempt by the IRB
to obtain “a conviction”. He said Regulation 11ldh#o place in these proceedings as it was
designed to deal with effectively commercial matkeriwe confess that was originally our
view until Ms Ahern drew our attention to Regulatibl.5.7, which reads:

Nothing which may be regarded by the Union or Asd@mn in its absolute
discretion as distasteful or ethically or morallydesirable or which brings the
Game into disrepute shall be displayed.

[79] However, the problem again arises as to the poWwredRB to act in the absence of

specific Regulatory power. 11.5.7 prohibits thepliig of anything a Union or association
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regards as distasteful, ethically or morally unddsde or which brings the game into
disrepute. 11.5.7 gives the Union/Association alisofliscretion to determine whether what
is displayed is distasteful, ethical lot morallydesirable or brings the game into disrepute.
The Union in this case is the SARU. There is nalence that the SARU consider that the
armbands brought “the game into disrepute”. Theraathing in the definition Regulation
that would allow the substitution of the IRB for fitdn or Association” (i.e. the SARU 0) in
11.5.7. The absence of reference to the IRB in Régn 11 may well be a lacuna in the
Regulations that needs to be addressed. But aRedlation 17 the right of the IRB to act
is circumscribed by their own regulations. The taggan does not empower the IRB to

simply substitute itself for “Union”.

[80] However, Regulation 18.4.4 does empower the CowrciCEO to act of its own
motion into apparent breaches of the RegulatioeguRtion 11 is outside the ambit of the
disciplinary regulations and we are satisfied that CEO must have initiated his enquiries,
and bought charges, under regulation 11 pursuastith power. The CEO can, and did,
determine his own procedure, and referred the metthis committee, again in accordance
with that regulation.

[81] If players choose to wear on their uniforms armisaodother emblems which bring
the game into disrepute, then they have breachad Regulation. We are satisfied the
armbands bearing the endorsements that we haveectfi® earlier did bring the game into
disrepute. We are also satisfied the named indalgd cannot rely on a right of free

expression to justify their actions, for the reasgiven earlier.

[82] However, we consider that this breach is minor camag to the other allegations
made. In mitigation we note Mr Smit, on behaltlué players, sought and obtained approval
for their actions. Notwithstanding that, we comsidt warrants a sanction by way of a
modest fine. Accordingly, for a breach of Reguwlatll1.5.7 the named individuals are each
fined the sum of £200 sterling. We consider thsitmm of the captain to be different from
the others involved notwithstanding that he sowgghtice. The majority of the committee
considered that the Captain of the Rugby World Qhianship Team is watched and

acknowledged and even imitated by a lot of peoplehe world. He is a role model to
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aspiring players. He therefore carries considgrabbre responsibility. The majority
imposes a fine of 1,000 sterling on Mr Smit.

Costs

[83] This Committee has the power to impose costs. [drées are requested to file
written memoranda of costs, through Ms Hayes, witlen working days of the handing

down of this decision.

General

[B4] We are conscious that the IRB may well have powetaly charges under the

Regulations we referred to earlier. We would hepeh a course is not followed. We trust
that our views of the actions of the personnel #a@dSARU in this matter make it perfectly

clear that protest has no part on the playing areN& have also made it abundantly clear
that, but for legal difficulties we have outlinge named individuals would have faced very
serious sanctions. We believe this in itself w#ter not only South African players, but all

rugby players, from adopting such an unwise andatisidered way to make their feelings
clear to the IRB, or the general rugby watchingligub

The Honourable Sir John Hansen KNZM

His Honour Judge Guillermo Tragant

Mr John Eales AM
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aspiring players. He therefore carrics considerably more responsibility. The majority

imposes a fine of 1,000 sterling on Mr Smit.

Costs

[83] This Commiites has the power to impase costs. The parties are requested to file
written memoranda of costs, through Ms Hayes, within ten working days of the handing

down of this decision,

General
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thar our views of the actions of the personnel and the SARU in this matter make it perfectly
clear that protest has no part on the playing arena. We have also made it abundantly clear
that, but for legal difficulties we have outlined, the named indiviQuals would have faced very
serious sanctions. We believe this in itself will deter not only South African players, but all
rugby players, from adopting such an unwise and ill considered way to take their feelings

clear to the IRB, or the general rugby watching public.

D

% Honourable Sir John Hansen KNZM
11is Honour Judge Guillermo Tragant

Mr John Eales AM
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Appendix A

MISCONDUCT CHARGES
BROUGHT BY: International Rugby Board (“IRB")
AGAINST: The South African Rugby Union

1. That the South African Rugby Union (“SARU”) in acdance with
Regulation 17.21.1 is responsible and accountabtetife conduct of its
Players, officials and all Persons under its jucon. SARU committed an
act or acts of Misconduct in that it:

I. failed to exercise control over its Players, offlsiand other Persons
under its jurisdiction at the Test by permittingenth and/or failing to
prevent them from wearing armbands as an act degrrgagainst a
disciplinary decision); and/or

il. failed to ensure its Players, officials and othersens under its
jurisdiction conducted themselves in a disciplimed sporting manner
by allowing them and/or failing to prevent them rfrowearing
armbands as a protest (against a disciplinary idegjsand/or

iii. failed to ensure that its Players, officials anditirer Persons under its
jurisdiction by their actions on July 4, 2009 oe thccasion of the third
Test match against the Lions did not commit any @ctacts of
Misconduct.

2. As a member Union of the IRB, SARU in accordancthviegulation 20.2.1
is under an obligation to comply with and to ensiina each of its members
comply with the Code of Conduct

20.2 Each Union and Association is under an obligation to:

2021  Comply with and to ensure that each of its members comply with this
Caode of Conduct; and

In allowing the Team (comprising the Players of Megional Representative
Team of South Africa) the officials and other Pesander its jurisdiction to
wear armbands and/or by not preventing such perfsomswearing armbands
(which bore an endorsement denigrating (actuallybgrimplication) the

Bakkies Botha decisions handed down by the indeg@nididicial personnel
appointed to the Test), SARU itself failed and ddilto ensure its Team,
officials and other Persons complied with the CaafeConduct and in

particular failed to comply with the following primons:
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(1) Regulation 20.1.4
“All Unions...and Persors..shall accept and observe the authority
and decisions of...all other rugby disciplinary badiesubject to
Regulation 17”; and

(i) Regulation 20.1.6
“All Unions...and Persons...shall not publish or catsée published
criticism of the manner in which Council or any ethrugby
disciplinary body handled or resolved any disputedaciplinary
matter resulting from a breach of the Bye-Laws, iR&fipns or Laws
of the Game”; and

(i)  Regulation 20.1.8
“All Unions...and Persons...shall promote the reputatd the Game
and take all possible steps to prevent it from dgelmought into
disrepute; and

(iv)  Regulation 20.1.13
“All Unions...and Persons shall not do anything which adversely
affects the Game of Rugby Football, the Board, meynber Union...”

That in contravention of Regulation 11.5.3 SARUmpitied (by its action or
inaction) a form of promotional association to bispthyed on items of
clothing and padded headgear worn by the Playetharplaying enclosure
that are not referenced in Regulation 11

“Save for the emblems or marks of Unions...and asrotise expressly
provided in this Regulation 11, no form of emblemayk, name or other
form of commercial and or promotional associatioayne displayed on
any item worn, used, placed or carried onto theyjpig enclosure that is
not referred to in Table 1”.

That the South African Rugby Union (“SARU”) contyao Regulation 18.1.1

is alleged to have (a) brought the Board or the &arto disrepute and/or (b)
engaged in conduct, behaviour or practice(s) winely be prejudicial to the

interests of the Board or of the Game and/or (© Ih@ached the Code of
Conduct in that it:

(i) knew or had reason to believe that its Playersiciaff and Other
Persons under its jurisdiction at the time of thiedt Lions Test match

A-2



were planning to take some form of action as aegtoagainst the
suspension of Bakkies Botha and acquiesced andomifped such
protest to take place in the form of the wearingquwhbands as an act of
protest (against a disciplinary decision);

(i)  knew or had reason to believe that its Playersiciafé and Other
Persons under its jurisdiction at the time of thiedt Lions Test match
were planning to take some form of action as aegstoagainst the
suspension of Bakkies Botha and failed to previeemt from wearing
armbands as an act of protest (against a disciglishecision); and/or

(i) failed to ensure its Players, officials and OtharsBns under its
jurisdiction conducted themselves in a disciplired sporting manner
and/or did not commit any act or acts of Miscondogtacquiescing,
permitting and/or failing to prevent them from wiegrarmbands as a
protest (against a disciplinary decision).

1 «“person means a Player, trainer, referee, touctejurtgach, selector, medical officer, physiotherapist
or any other individual who is or has been at amgtinvolved in the Game, or in the organisation,
administration or promotion of the Game”. IRB Regjigdn 1.1 Definitions.



Appendix B

MISCONDUCT CHARGES
BROUGHT BY: International Rugby Board (“IRB”)
AGAINST: The National Representative Team of the
South African Rugby Union (as named in
Appendix D)
5. That all members of the National Representative Team (hereinafter the

“Team”) of the South Africa Rugby Union (“SARU”) appearing on the Team
List individually and/or collectively committed an act or acts of Misconduct in
so far as they failed to conduct themselves in a disciplined and sporting
manner and their conduct and/or behaviour brings and/or has the potential
to bring the sport of Rugby Union and/or the IRB into disrepute in
contravention of Regulation 17.21.1 of the IRB Regulations Relating to the
Game:

17.21 Misconduct

17.21.1 TUnions are responsible and accountable for the conduct of their Plavers,
officials and all Persons under their jurisdiction. Unions, Plavers and
Persons must conduct themselves in a disciplined and sporting manner
and ensure that they do not commit an act or acts or Misconduct.

For the purposes of this Regulation, Misconduct shall mean any conduct,
behaviour or practices on or off the playing enclosure in connection with
an International Match, International Tour or International Toumnament
(excluding Foul Play during a Match) that is unsperting and/or unrly
and/or ill-disciplined and/or that brings or has the potential to bring the
sport of Bugby Union, the IRB and/or its commercial partners into
disrepute.

6. That all members of the National Representative Team of SARU appearing on
the Team List individually and/or collectively have committed an act or acts
of Misconduct, in particular by their failure to respect the authority of the IRB
in the area of Rugby disciplinary matters and in doing so they have breached
the following provisions of Regulation 20 (Code of Conduct) of the IRB
Regulations Relating to the Game:

(i) Regulation 20.1.4
“All...Persons...shall accept and observe the authority and dewssio
of...all other rugby disciplinary bodies, subjeciRegulation 17”; and

2 “person means a Player, trainer, referee, touctejurtgach, selector, medical officer, physiotherapist
or any other individual who is or has been at amgtinvolved in the Game, or in the organisation,
administration or promotion of the Game”. IRB Regjigdn 1.1 Definitions.
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(i)

(iii)

Regulation 20.1.13
“All...Persons...shall not do anything which adversaffects the
Game of Rugby Football, the Board, any member Unibn

Regulation 20.1.8
“All...Persons...shall promote the reputation of thentg@aand take all
possible steps to prevent it from being brougtd disrepute.

That all members of the National Representative Team of SARU appearing on
the Team List individually and/or collectively have committed an act or acts
of Misconduct in particular by their implied and/or actual criticism of the
judicial process and the personnel exercising disciplinary functions they have
breached the following provisions of Regulation 20 (Code of Conduct) of the
IRB Regulations Relating to the Game:

(i)

(ii)

(i)

Regulation 20.1.6

“All...Persons...shall not publish or cause to be mh#d criticism of
the manner in which Council or any other rugby igistary body

handled or resolved any dispute or disciplinaryteraesulting from a
breach of the Bye-Laws, Regulations or Laws ofGaene”; and

Regulation 20.1.13
“All...Persons...shall not do anything which adversatfects the
Game of Rugby Football, the Board, any member Unidand

Regulation 20.1.8
“All...Persons...shall promote the reputation of ther@@aand take all
possible steps to prevent it from being brougtd disrepute.

That all members of the National RepresentativenTeASARU appearing on
the Team List individually and/or collectively byearing an armband affixed
to their clothing bearing a form of promotional @gation did so in
contravention of IRB Regulation 11.5.3 which prasd

“Save for the emblems or marks of Unions...and aseretise expressly
provided in this Regulation 11, no form of emblemark, name or other
form of commercial and or promotional associatioaynbe displayed on
any item worn, used, placed or carried onto theyplg enclosure that is
not referred to in Table 1”.
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Appendix C

MISCONDUCT CHARGES
BROUGHT BY: International Rugby Board (“IRB”)
AGAINST: The named Persons who are part of the

coaching & management structure of the
National Representative Team of the
South African Rugby Union (as named in
Appendix E)

0. That all named Persons who are part of the coaching and management
structure of the National Representative Team (hereinafter the “Team”) of the
South Africa Rugby Union (“SARU”) appearing on the List in Exhibit A have
individually and/or collectively committed an act or acts of Misconduct in so
far as they failed to conduct themselves in a disciplined and sporting manner
and their conduct and/or behaviour brings and/or has the potential to bring
the sport of Rugby Union and/or the IRB into disrepute in contravention of
Regulation 17.21.1 of the IRB Regulations Relating to the Game:

17.21 Misconduct

17211 TUnions are responsible and accountable for the conduct of their Players,
officials and all Persons under their junisdiction. Unions, Plavers and
Persons must conduct themselves in a disciplined and sporting manner
and ensure that they do not commit an act or acts or Misconduct.

For the purposes of this Regulation, Misconduct shall mean any conduct,
behaviour or practices on or off the playing enclosure in connection with
an International Match, International Tour or International Toumnament
(excluding Foul Play during a Match) that is unsperting and/or unmly
and/or ill-disciplined and/or that brings or has the potential to bring the
sport of Bugby Union, the IRB and/or its commercial partners into
disrepute.

10. That all named Persons who are part of the coaching and management
structure of the National Representative Team of SARU appearing on the List
in Exhibit A individually and/or collectively have committed an act or acts of
Misconduct, in particular by their failure to respect the authority of the IRB in
the area of Rugby disciplinary matters and in doing so they have breached the
following provisions of Regulation 20 (Code of Conduct) of the IRB
Regulations Relating to the Game:
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(iv)  Regulation 20.1.4
“All...Person$...shall accept and observe the authority and dewssio
of...all other rugby disciplinary bodies, subjeciRegulation 17”; and

(V) Regulation 20.1.8
“All...Persons...shall promote the reputation of thentg@aand take all
possible steps to prevent it from being brougta ghisrepute”; and

(vi)  Regulation 20.1.13
“All...Persons...shall not do anything which adversatfects the
Game of Rugby Football, the Board, any member Unidn

11. That all named Persons who are part of the coaching and management
structure of the National Representative Team of SARU appearing on the
Team List individually and/or collectively have committed an act or acts of
Misconduct in particular by their implied and/or actual criticism of the
judicial process and the personnel exercising disciplinary functions they have
breached the following provisions of Regulation 20 (Code of Conduct) of the
IRB Regulations Relating to the Game:

(i)  Regulation 20.1.6
“All...Persons...shall not publish or cause to be mh®d criticism of
the manner in which Council or any other rugby igistary body
handled or resolved any dispute or disciplinaryteratesulting from a
breach of the Bye-Laws, Regulations or Laws ofGaene”; and

(iv)  Regulation 20.1.13
“All...Persons...shall not do anything which adversatfects the
Game of Rugby Football, the Board, any member Unidand

(i)  Regulation 20.1.8
“All...Persons...shall promote the reputation of ther@aand take all
possible steps to prevent it from being broughd gisrepute.

3 “Person means a Player, trainer, referee, touctejurtgach, selector, medical officer, physiotherapist
or any other individual who is or has been at amgtinvolved in the Game, or in the organisation,
administration or promotion of the Game”. IRB Regjigdn 1.1 Definitions.
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South African Team v British & Irish Lions 4 July 2009

Player Team Members
Number
1. Tendai Mtawarira
2. Chiliboy Ralepelle
3. John Smit (Capt)
4, Johannes Muller
5. Victor Matfield
6. Heinrich Brussouw
7. Juan Smith
8. Ryan Kankowski
9. Fourie du Preez
10. Morne Steyn
11. Jongi Nokwe
12. Wynand Olivier
13. Jaque Fourie
14. Odwa Ndungane
15. Zane Kirchner
16. Bismarck du Plessis
17. Gurthro Steenkamp
18. Deon Carstens
19. -
20. Pierre Spies
21. Ruan Pienaar
22. Francois Steyn
23. Bryan Habana
24, Adrian Jacobs

Appendix D
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Appendix E

South Africa Management Team 4 July 2009 — “Other Brsons”

Management Team

Peter de Villiers — Head Coach

Craig Roberts — Team Doctor

Anne Lee Murray — PR Manager

René Naylor — Team Physiotherapist

Vivien Verwant - Management

Neville Heilbron - Management

NO ORI e

Arrie Hougaard - Management
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